TCEQ Air Quality Permit Number 925041001
TCEQ Docket No. 2011-1524-AIR

Application by J.R. Thompson, Inc., to
Authorize a Portable Rock Crusher in
Cooke County, Texas

Before the Texas Commission on
Environmental Quality

Lon LOn OB O

Reply of Michelle Sandmann, Kenneth Bierschenk, and Concerned Neighbors of
Proposed Rock Crusher

TO THE HONORABLE COMMISSIONERS:

Come now Michelle Sandmann, Kenneth Bierschenk and Concerned Neighbors of
Proposed Rock Crusher and offers this brief reply to the hearing request responses of the
Applicant and Executive Director.

Neither the ED nor the Applicant believe that the impact of air contaminants from
the proposed facility on nearby surface waters should be within the scope of the referral
to SOAH. As the ED notes, this is an issue within the TCEQ’s jurisdiction, generally. In
Texas law, air pollution is defined to be: “the presence in the atmosphere of one or mofe
air contaminants or combination of air contaminants in such concentration and of such
duration that: (A) are or may tend to be injurious to or to adversely affect human health
or welfare, animal life, vegetation or property; or (B) interfere with the normal use or
enjoyment of animal life, vegetation or property.” § 382.003(3), Tex. Health & Safety
Code. BACT, which all parties agree is a pollution control standard applicable to the
proposed facility, is defined in state law to be, in relevant part: “an air pollution control
method for a new or modified facility ...” 30 TAC § 116.10. So, if the Applicant is‘to'

demonstrate that its operation will use BACT to prevent the release of air contaminants
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that would adversely affect human health or welfare, animal life, vegetation or property
or interfere with the normal use or enjoyment of animal life, vegetation or property, the
impact of those contaminants on surface water — itself “property” and a direct influence
on human health and welfare and animal life and vegetation and the enjoyment of the
latter and of property — must be considered.

The Applicant would not have SOAH consider the adequacy of the public notice,
but this is customarily a jurisdictional pre-requisite, so it must be considered. The
Applicant would not have SOAH consider the impact of the proposed facility on the
Quality of life of the area, but the BACT standard plainly looks to control air pollution,
which is broadly defined to include such quality of life components as human health and
welfare and enjoyment of property. The Applicant would not have SOAH consider the
enforceability of the permit that is issued, but, of course, an unenforceable permit is no
permit at all. Finally, the Applicant would not have SOAH consider the health impacts of
chemicals added by the Applicant to the atmosphere as part of its dust-suppression
efforts; those chemicals, however, are clearly “air contaminants” that, once airborne, will
be “air pollution” the Applicant has to justify. See, § 382.003(2 and 3), Tex. Health &
Safety Code.

TCEQ generally provides, for these rock crusher dockets, for a year’s time from
the preliminary SOAH hearing to a recommended SOAH action. See, Interim Order in
TCEQ Docket No. 2010-0660-AlIR re: Permit No. 821991002 (July 14, 2010). There is
no reason to expect this rock crusher docket, which is hotly contested, will or should be

concluded on any more abbreviated schedule.
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Respeptfully,

Lo , Fredof1eK, Teralcs;
Allmon & Rockwell
David Frederick

SBT No. 07412300
707 Rio Grande Street, Ste. 200
Austin, Texas 78701

Counsel for
Sandmann, Kenneth Bierschenk,
and Concerned Neighbors of
Proposed Rock Crusher



CERTIFICATE OF SERVICE

By my signature, below, I certify that on the 26" day of September, 2011 a true and
correct copy of the foregoing document was served upon the following via hand-delivery,

deposit in the U.S. mail, and/or facsimile/electronic tragsmission.

FOR THE APPLICANT:
J.R. Thompson, President

J.R. Thompson, Inc.

3500 North Grand Avenue
Gainesville, Texas 76240-2369
Tel: (940) 665-2533

Fax: (940) 655-0552

Melisa Fitts

Westward Environmental, Inc.
P.O. Box 2205

Boerne, Texas 78006-3602
Tel: (830) 249-8284

Fax: (830) 249-0221

Jeffrey S. Reed

Lloyd Gosselink, Attorneys at Law
816 Congress Avenue, Suite 1900
Austin, Texas 78701

Tel: (512) 322-5800

Fax: (512) 472-0532

FOR THE EXECUTIVE DIRECTOR:
Douglas Brown, Staff Attorney

Texas Commission on Environmental Quality
Environmental Law Division, MC-173

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-0600

Fax: (512) 239-0606

David Frederick

Michael Gould, Technical Staff

Texas Commission on Environmental Quality
Air Permits Division, MC-163

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-1097

Fax: (512) 239-1300

Beecher Cameron, Technical Staff

Texas Commission on Environmental Quality
Air Permits Division, MC-163

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-1495

Fax: (512) 239-1300

Brian Christian, Director

Texas Commission on Environmental Quality
Small Business and Environmental Assistance
Division

Public Participation and Education Program,
MC-108

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-3100

Fax: (512) 239-5678



FOR PUBLIC INTEREST COUNSEL:
Mr. Blas J. Coy, Jr., Attorney

Mr. Garrett Arthur

Texas Commission on Environmental Quality
Public Interest Counsel, MC-103

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-6363

Fax: (512) 239-6377

FOR ALTERNATIVE DISPUTE
RESOLUTION:

Mr. Kyle Lucas

Texas Commission on Environmental Quality
Alternative Dispute Resolution, MC-222

P.O. Box 78711-13087

Tel: (5§12) 239-4010

Fax: (512) 239-4015

FOR THE CHIEF CLERK:

Ms. Bridget Bohac, Chief Clerk

Texas Commission on Environmental Quality
Office of Chief Clerk, MC-105

Austin, Texas 78711-3087

Tel: (512) 239-3300

Fax: (512) 239-3311

HEARING REQUESTORS/INTERESTED

PERSONS:

Kenneth & Marilynn Bierschenk
8357 CR 341
Muenster TX, 76252

Carol & Wayne Luttmer
9190 CR 341
Muenster TX, 76252

Imogene & Jewell A Gooch
7599 CR 201
Mckinney TX, 75071

CLA & Patti Hamilton
767 CR 343
Forestburg TX, 76239

Brian & Jessamy Hermes
990 CR 343
Forestbburg TX, 76239

Keith & Roma Kilpatrick
517 North Park Dr
Fort Worth TX, 76179-1039

Roma Kilpatrick
517 North Park Dr
Fort Worth TX, 7919

Clairice & Jerry Kurosky
2011 Layton Ave
Halmtom City TX, 76117

Jerry Kurosky
2011 Layton Ave

Halmtom City TX, 76117-4918

Katharine Lee
708 CR 343
Forestburg TX, 76239

Michael Lewis
500 FM 1198
Muenster TX, 76252

Carol & Wayne Luttmer
9190 CR 341
Muenster TX, 76252-5127



Jane & Roy Monday
PO Box 98
Muenster TX, 76252

Jane Monday
PO Box 98
Muenster TX, 76252

Michelle & Rick Sandman
PO Box 464
Muenster TX, 76252-0464

Herbie Sicking
16185 FM 1630
Muenster TX, 76252

Louis Sicking
7627 CR 341
Muenster TX, 76252

Molly & Wesley Sicking
15229 FM 1630
Muenster TX, 76252

Ronda & Weldon Sicking
15229 FM 1630
Muenster TX, 76252

Leonard & Susan Sportsman-Keesee
769 CR 343
Forestburg, TX 76239

Lydia K. Springer
PO Box 6
Muenster TX 76252



